tribunals. Thus, the traditional methods of legal scholarship are largely useless for explaining ICA as governance.
Several interdisciplinary perspectives have something to contribute, including the various approaches presented in this book, but I argue that the key to understanding ICA's emergence as global governance is a legal culture specific to the international arbitration community. Of course, while all sociological studies concern the effects of social norms, not all sociological theories emphasize the importance of shared cultures-that is, community dynamics. For example, two recent sociologically-inflected treatments of ICA focus, respectively, on the structure of ICA institutions 15 and on networks of individual practitioners. 16 However, I
believe that a sociology of the whole ICA community-the field's culture-presents the best opportunities to explain its role in global governance.
The legal culture described in this chapter satisfies both of the prerequisites for ICA to become a form of global governance. A shared culture instills into international arbitration practitioners a normative commitment to establishing international arbitration as a global system of governance for cross-border commercial relationships. Arbitrators and arbitral institutions have formulated rules and established practices that are specific to globalized commerce. These rules are a long way from a complete legal system and are not selfenforcing, but the ICA community (along with the global business community it supports) has also been successful in convincing states to collaborate in the development of globalized procedural and substantive rules and practices. The same culture also provides the decisional stability necessary for arbitration to come into its own as a form of legal governance promoting the rule of law.
The notion of a culture shared by the legal professionals of a given jurisdiction is uncontroversial. After all, no legal system can be characterized solely on the basis of its rules-the rules need interpreting, and there will always be situations where no specific rule exists or where more than one rule might plausibly apply. Legal culture fills those gaps because it inculcates a collective, reflexive response that often obviates the need for argument. In ICA, it is much harder to conceive of a shared legal culture because practitioners do not share a common nationality, language, or training, or even access to a common corpus of governing laws or precedents. However, despite their differences, international arbitration practitioners actually have more in common than the body of legal practitioners within any one jurisdiction. 17 As Cotterrell points out, "the distance between the work environment, career pattern and outlook of the high prestige corporation lawyer and the sole practitioner in a large American urban center is so great as to make it difficult to see any significant bonds of common experience and interest between them." 18 By contrast, most international arbitration practitioners have similar professional and educational backgrounds, including cosmopolitan and multicultural upbringings, graduate degrees from a fairly small number of elite universities, work experience at multinational business law firms, and close ties with practitioner, commercial, and academic communities.
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The personal characteristics, values, perspectives, experiences, and modes of reasoning that ICA practitioners tend to have in common constitute a culture. That culture, and the specific social norms that compose it, can be described, and its effects on ICA-as-governance can be assessed. A shared culture not only drives the emergence of ICA as a system of governance, but also makes it possible for ICA to achieve a measure of rule-of-law legitimacy. Although it is still a young field, ICA has reached a point in its development where its basic legal concepts are largely settled. Despite the existence of increasing numbers of international arbitrators and arbitral institutions, there is "a growing convergence in procedures and mutual goals." 20 The fact that counsel, arbitrators, and even arbitral institutions compete with each other means that beneficial innovations are quickly copied, so that the field progresses en masse. Even without stare decisis (and even without most decisions being reported), ideas and trends disseminate when arbitrators work together and when they meet in conferences and social settings.
Within the small, notoriously close-knit international arbitration community, a distinct and cohesive legal culture has emerged. This paper looks at the role culture has played in driving the emergence of ICA as a form of global governance and in shaping the form that governance takes.
Part II evaluates "culture" as the basis for a theory of ICA-as-governance, then explains how a common culture can emerge within a heterogeneous, transnational community. Part III 17 Cf Ralf Michaels, "Roles and Role Perceptions of International Arbitrators," Chapter Three of this book ("Differences within this group are significantly less pronounced than differences between the group and its environment."). 18 Roger Cotterrell, The Sociology of Law: An Introduction (London: Butterworths, 1992), p. 186 (citation omitted). 19 The characteristics shared by leading international arbitration practitioners will be discussed in more detail in section 2(b), below. 20 describes the aspects of international arbitration culture that are most relevant to ICA's development as a form of global governance. In particular, it argues that arbitrators are driven to establish ICA as an autonomous, global system of governance by a shared dedication to internationalism for its own sake and also by a belief that internationalism serves the interests of commercial parties.
To generate a cultural account of ICA as a form of global governance, I draw on a variety of previously-published written sources and original interview data. Written sources included anything that might express or describe standard practices in ICA or international arbitrators' values, interest, goals, or decision-making processes. These are primarily writings by arbitrators, such as academic publications, conference presentations, and lectures, as well as published arbitral awards. Academic writings are at best anecdotal evidence of one author's experiences, and only a tiny, non-representative sample of arbitral awards are published. Accordingly, such sources cannot be used to make statistically valid generalizations about particular doctrines or outcomes. However, they do serve as useful sources of information about norms in ICA.
Written sources of data on ICA culture were supplemented with a series of interviews I conducted in 2012 with twenty international commercial arbitrators. 21 Most of the interviewees were selected based on lists of leading and up-and-coming arbitration practitioners published by Chambers and Partners 22 and by Who's Who Legal; 23 additional interviewees were identified via snowball sampling. 24 It was important that the interviewees feel they could speak freely, so all interviews are presented in an anonymized fashion. Where appropriate, interviewees are described in a general way so that the reader can put the interviewee's comments in context. No details of the interviewees' lives and careers have been changed, but information about them may have been omitted to protect their anonymity.
The interviews were conducted in person wherever possible, and otherwise by telephone. All of the interviews were recorded and transcribed for analysis. They were "semi-structured," meaning that there was not a single set of scripted questions that was posed to every 21 The interviews were conducted during the preparation of a recently-published book, Joshua Karton, The
Culture of International Arbitration and the Evolution of Contract Law (Oxford: Oxford University Press, 2013
). That book focuses on international arbitral decision-making on matters of substantive law, and
proposes that a distinct culture of international arbitration is shaping the evolution of contract law principles.
However, the same research also supports the broader analysis presented in this chapter, which considers all aspects of arbitral decision-making in order to describe ICA's emergence as a form of global governance. 22 Accessed October 21, 2013, http://www.chambersandpartners.com/Global/Editorial/46313. 23 Accessed October 21, 2013, http://www.whoswholegal.com/news/analysis/article/29384/most-highlyregarded-firms-commercial-arbitration-2012/. 24 That is, interviewees were asked to suggest other arbitrators who might be amenable to being interviewed and be able to share useful insights.
interviewee; instead, a series of general topic areas, outlined in advance, was proposed for discussion, and interviewees were encouraged to speak freely on those topics or on related topics that came to mind. The semi-structured approach strikes a balance between informal and closed interview techniques. It increases the comprehensiveness of the data gathered and makes data collection more systematic, without closing off interesting areas of discussion or requiring interviewees to fit their responses into predetermined categories. 25 All twenty interviewees are active as arbitrators, but some work primarily as counsel or as academics. They come from or currently practice in thirteen different countries 26 and were trained in a variety of legal systems; nearly every major region of the globe is represented.
27
They range in age from their early forties to their early eighties. Some have a primarily academic background, while others spent their entire professional lives in law firms. Some worked for several years in arbitral institutions, as government officials, or as national court judges. All of them work mostly or exclusively in international arbitration, but some are generalists and some specialize in particular types of disputes. Approximately two thirds appear on lists of highly in-demand arbitrators, while others sit as an arbitrator less frequently or began to receive appointments as an arbitrator only within the last few years. Only three are women, but this was not for lack of effort to secure the participation of female interviewees; women were more likely than men to decline requests for an interview.
Twenty interviews is a small sample, and the interviewees are not representative of all international arbitrators in a statistical sense. However, they were chosen to represent as wide as possible a range of backgrounds; interviewing arbitrators with varying characteristics presented the best opportunities to uncover similarities and differences between their adjudicative philosophies and to identify relationships (if any) between the personal characteristics of arbitrators and their decision-making. 26 Some interviewees requested that their home states not be named because they come from states that have produced only a few international arbitrators. 27 There were no interviewees who grew up or received their legal training in Eastern Europe, Sub-Saharan Africa, or South Asia; however, several interviewees have extensive experience with disputes relating to those regions. 28 The clearest example is the appropriateness of arbitrators actively encouraging settlements between the parties, an issue that caused some angst among interviewees. Most but not all of the interviewees who indicated that it is their practice to take an active role in helping the parties to settle were trained in jurisdictions that have a strong tradition of national court judges encouraging settlements, such as Germany, Switzerland, and various East Asian states.
professional experience, and the like. This gives me some confidence that a larger sample would not have yielded substantially different findings.
Of course, not everything said by arbitrator-in publications, awards, or interviews-should be taken entirely at face value. In addition to being statistically unrepresentative, the arbitral pronouncements cited in this chapter may simply be self-serving. After all, arbitrators work in a competitive marketplace where they must compete with other arbitrators for appointments, 29 and all of them benefit when the field as a whole expands. Indeed, much ICA scholarship has been criticized-with some justification-as amounting to little more than marketing.
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The fact that such sources of information may not accurately depict widespread arbitral practice does not mean that they are useless. Writings by arbitrators and interview data are important to the extent that they indicate the values with which ICA markets itself and, correspondingly, the features of ICA and characteristics of arbitrators that arbitrators themselves consider to be important. Such statements may not be statistically valid (or even accurate with respect to the individual arbitrators who wrote or said them) but they are theoretically useful. For sociological purposes, it makes little difference whether (for example) ICA actually does serve the interests of international commerce better than national court litigation. What matters is that international arbitrators passionately believe this to be the case, and that they see serving commercial interests as an important goal.
2) Legal Culture and Transnational Communities
Scholarly attention to ICA has thus far been dominated by traditional, doctrinal analysis that focuses on codified rules and published decisions. 31 However, "pure legal analysis" is a 29 On the role of competitive market forces in shaping ICA and in shaping international arbitrators' self-image, 
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Comparativists similarly agree that "one must take account not only of legislative rules, judicial decisions, the 'law in the books'," and also of general conditions of business, customs, and practices, but in fact of everything whatever which helps to mold human conduct in the situation under consideration." 34 In this section, I justify my focus on culture as the key component of the "everything whatever" that helps to explain international arbitral decision-making, then assess the prospects for such a culture arising in a heterogeneous, transnational community like that of ICA practitioners. 35 Most of the studies of culture in ICA that have been published focus on the divergent effects of the multiplicity of national legal cultures in which arbitrators and counsel were trained; they consider such matters as the propriety of ex parte communications, the proper scope document production, treatment of witnesses, and the promotion of settlements by arbitrators. See, eg, Kun Fan, "Glocalization of Arbitration: the convergent effects of cultural factors on the outcomes reached in arbitrations. This is not surprising; lawyers-who, after all, make their living by working with legal rules-often resist explanations for adjudicative outcomes that discount the applicable rules (and, for that matter, cultural explanations for the creation of rules). For most lawyers, "culture" makes for an unsatisfying account of observed behavior. It is simultaneously broad enough to be vague and narrow enough to be reductionist.
a) Culture as the Basis for an Account of International Arbitration as a Form of Governance
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Culture is also not the sole or even necessarily the prime determinant of behavior; a variety of other constraints act upon arbitrators, from legal rules to economic self-interest, to personal political or moral beliefs. Yet culture is a powerful, inescapable force shaping all aspects of human conduct, including adjudication. An explanation of arbitral justice that does not at least acknowledge cultural realities cannot hope to be complete. Despite the analytical baggage the term "culture" carries, it is the only word that adequately encompasses the various social factors that affect adjudication: standard practices, interests, values, goals, and attitudes.
Culture exists wherever members of a community share a set of norms that produce reflexive behavior conditioned by tradition or community approbation. Culture forms a feedback loop with behavior; it both shapes and is shaped by the conduct of the community's members. In other words, culture consists of a complex of norms that condition behavior both by shaping the thinking of individual members of the community and by creating a community consensus or peer pressure that discourages deviation from those norms. The key aspect of culture that differentiates it from other factors that shape behavior is that it is reflexive. It operates prior to-and therefore frequently obviates-deliberate decision-making. Cultural factors "make it unnecessary to think out afresh our reactions to situations. The situations become standardized. Their meaning and the appropriate way to act in relation to them become taken for granted." 37 For analytical purposes, cultures are often broken down into their constituent social norms. The literature indicates that social norms have the same effects on specific behaviors as culture does on behavior generally; they both condition and are conditioned by the interactions between members of the community. To put it differently, social norms and cultures are micro-level and macro-level equivalents. In the legal context, Cooter identifies three effects of social norms on law: expression, internalization, and deterrence. Norms express the customs and values of a given community, inculcate those customs and values into members of the community, and deter violations of the norms through the imposition of social sanctions. 38 Using norms (on the micro level) or culture (on the macro level) to explain observed behavior is a necessarily uncertain proposition. Culture is "indeterminate"-it amalgamates a "variety of activities and attributes into one common bundle" 39 and thereby may confuse different factors affecting behavior or disguise the differences between them. Culture is also "impressionistic" 40 -it lacks "sufficient analytical precision . . . to allow it to indicate a significant explanatory variable in empirical research." 41 For these reasons, it is impossible to identify direct causal relationships between specific social norms and corresponding behaviors; specific behaviors cannot be ascribed wholly to the effects of culture generally, let alone to any one norm. Similarly, it is impossible to separate entirely the effects of culture from other factors, such as the threat of punishment or economic self-interest. Nevertheless, so long as the researcher is careful not to indulge in false determinism, "the malleability surrounding the notion of 'culture' does not prevent the ascription of determinative efficacy and the articulation of various characteristics which can prove of direct relevance."
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A distinct culture is not, of course, the only thing that distinguishes international arbitral decision-making, nor is a sociologically-influenced analytical method the only means by which to consider arbitral awards within their broader context. Two other fields, psychology and economics, have proven particularly useful in understanding the decision-making of national court judges, although scholars of international law have been slower to adopt interdisciplinary methods. 41 Cotterrell, "Concept," p. 14. 42 Legrand, "Fragments," pp. 28-9, calling the indeterminacy of culture "a handicap only for the positivist."
Psychological studies of judging-that is, studies of judges' moral and political preferences-abound in the literature on domestic litigation. 43 Similarly, many studies have been carried out that apply economic models to construct what might be called materialistic accounts of judicial decision-making. 44 No similar studies have been conducted on ICA, 45 but in any event, for this research, the sociological approach was preferable to both economic and psychological methods. The psychological makeup and political predilections of both judges and arbitrators undoubtedly affect the way they make decisions, including their application of substantive law. However, international commercial arbitrations rarely involve the kinds of politically-charged issues where differences in adjudicators' political orientations are likely to play a large enough role to shift outcomes. Such factors are therefore unlikely to create divergences between the ways that judges and arbitrators make decisions on the kinds of disputes that are referred to ICA.
In addition, as Tamanaha notes in his meta-study of psychological studies of judicial decision-making, the personal idiosyncrasies of judges are likely to be overshadowed by the "significant, predictable, social determinants that govern the course of judicial decision- 43 The field has a long history, especially in the US. making." 46 The "social determinants" to which Tamanaha refers include such factors as shared professional formation, mind-set, practices, and values-the kind of social norms that will be discussed below. Sociological studies are thus more likely than psychological studies to produce the kind of insights that will inform predictions about the outcomes achieved in ICA as a whole.
Economic analysis, while important, also has limitations when applied to ICA. Market competition between arbitrators and between arbitral fora is one of the core structural differences between arbitration and litigation. Indeed, some commentators have argued that the global convergence in arbitral rules and practices is best explained by economic factors. For example, Ginsburg writes that convergence is simply a case of network effects in action; like Facebook or LinkedIn, the more members a legal network possesses, the more valuable it is to each individual member. Accordingly, practices will tend toward convergence and newcomers will have an incentive to align themselves with existing norms. 47 However, pure economic analysis often fails to account for the influence of social norms, which constrain behavior in ways that are difficult to model in terms of economic value. For this reason, sociologists who explore economic behavior often criticize economists for ignoring the social dimension of human actions.
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While economic analyses often disregard the impact of social forces, the reverse is less true-sociological analyses often account for the impact of economic forces. We usually associate the word "culture" with religious, philosophical, or historical influences, but a culture may also develop out of economic forces or business practices. 49 Ogus argues that many of the characteristics of national legal cultures are explicable according to the economic value of networks. 50 As an example of legal culture developing from routine business practices, Trakman cites the informal practice of making deals over the phone, rather than relying on written contracts negotiated with the assistance of lawyers. 51 Thus, when commercial lawyers speak of "trade usages," "industry custom," or "commercial practice," they are referring to business culture.
More broadly, accounts of arbitral decision-making that emphasize arbitrators' rational selfinterest (whether such accounts are based on economic models in the strict sense or on rational choice theories more generally) are unlikely to yield a complete picture. To be sure, several features of arbitral decision-making can be explained by arbitrators' economic selfinterest. For example, as will be discussed below, arbitrators tend to defer to party autonomy on matters of procedure and choice of law; when called upon to choose the procedure or the applicable law, they are likely to select processes and laws that minimize costs and delays for the parties. Both tendencies are explicable on the basis that arbitrators want to please commercial parties and their counsel because arbitrators want to receive repeat appointments. Such analysis is accurate as far as it goes, but is incomplete in two important ways.
First, even those aspects of arbitral decision-making that can be explained on the basis of economic self-interest are in some cases better explained on the basis of culture. The mere fact that a social norm has its roots in self-interested behavior does not make it any less of a norm. Over time, economic incentives yield patterns of behavior, which eventually gain normative force. If obedience to a norm is reflexive rather than the result of a deliberate choice, or is genuinely (even if inaccurately) described as a moral imperative, then the behavior is at least as much culturally-determined as it is self-interested.
This phenomenon is exemplified by arbitrators' attitudes toward party autonomy. Arbitrators acknowledge that party autonomy represents a constraint on their power (for example, to determine the procedure of the arbitration), but they regularly defer to the parties. 52 One interviewee described her standard practice as "a deferential approach. Fundamentally, it's the parties' process." Another interviewee, a French practitioner and academic, said: "You are an arbitrator because you have been appointed as an arbitrator and it's the parties' arbitration. It's for them, so you are at their service." An American attorney put it this way: "When I sit as an arbitrator, I think of providing a service that the parties have contracted with me to provide. I do think of myself as having a real obligation to be flexible and responsive to their needs and desires-the mode of dispute resolution that they expect when they do arbitration."
One could account for such sentiments on the basis that the parties choose the arbitrators and pay their fees, so arbitrators have a financial incentive to defer to them. In addition, many arbitral rules of procedure-binding upon arbitrators in individual cases-enshrine broad party autonomy. 53 Nevertheless, although the arbitrators I interviewed regularly (even eagerly) acknowledged that arbitration is a "business," they explained their deference to party autonomy in language that makes clear that they see party autonomy as something of inherent normative value, not simply as a rule or a prudent practice. They spoke of their "duty," their "proper role," and their "moral obligation" to the parties; they characterized cases where arbitrators imposed their procedural preferences on the parties as "horror stories" where the tribunal was "riding roughshod"; they proudly gave examples of cases where they acquiesced to an agreement between the parties for procedures that the arbitrators thought were slower or more expensive than necessary.
54
The second reason that rational choice (ie, economic) models are necessarily incomplete is that many features of ICA governance are inconsistent with arbitrators' rational self-interest. If nothing else, the choice to act as an arbitrator is itself arguably irrational, since leading practitioners can earn far more money as counsel than as arbitrators. And yet, many younger arbitration counsel aspire to "graduate" to acting as an arbitrator, and the majority of the most famous arbitrators rarely if ever act as counsel. Clearly, the symbolic capital they earn as arbitrators, including personal satisfaction and the esteem of their peers, is more important to them than the financial capital they earn in fees.
Another example of arbitrator conduct that is at odds with their economic self-interest has to do with their application of transnational commercial law. For example, as will be discussed below, arbitrators promote transnational law, whether in the form of codified instruments like the UNIDROIT Principles of International Commercial Contracts or in the form of "general (Article 38) . 54 One interviewee gave the example of adjournments that violate the agreed hearing schedule: "They will often change their timetables by agreement. For example, let's say they wanted to go off and mediate, and they say 'May we have an adjournment of the timetable for the next four weeks?' without specifying why.
You know why. A court would be much more reluctant to suddenly allow the established timetable to be ignored. But as an arbitrator, that is never a problem." Note that when arbitrators are being paid for their services in a lump sum, as is often the case, such delays directly harm their economic interests.
principles of international law" or "lex mercatoria." Businesses tend to be suspicious of general principles and rarely call for their application because businesses prize predictability, while general principles are notoriously malleable. 55 The continued interest in transnational commercial law, and the many scholarly writings on the subject that prominent arbitrators continue to produce, go largely against arbitrators' self-interest and are best explained by their cultural affinity for transnational law.
A third example relates to the principle of neutrality and the risk of bias. ICA promotes itself as a neutral forum and cannot be seen as a legitimate system of dispute resolution if arbitrators are not neutral. And yet, if self-interest were the dominant norm, individual arbitrators would be less neutral than national court judges. Arbitrators are both more beholden to parties (because they depend on the parties for appointments) and more likely to have previously expressed opinions on factual or legal issues related to a dispute they are adjudicating (because they tend to publish in academic and trade journals). In addition, arbitrators and counsel frequently swap roles and interact freely in professional and social venues in ways that would be shocking if judges and litigators were involved. Most obviously, many arbitrators are appointed unilaterally by a single party. As Paulsson puts it, "A certain perception of reality and a distaste for hypocrisy cause some practitioners to conclude that one should simply expect that a party-appointed arbitrator will not behave as impartially as one appointed jointly or by a neutral authority." 56 If arbitrators were to act solely or primarily in their self-interest, they would systematically favor the parties that appoint them.
There is no objective evidence that such favoritism occurs in more than a handful of cases, and there is anecdotal evidence that most awards are unanimous. 57 Several interviewees said that they had never encountered a truly partial co-arbitrator, or that they had encountered one only once or twice in a hundred arbitrations. Interviewees noted that overtly partial arbitrators will lose future appointments because they will have little influence on other members of the tribunal; neutrality could therefore be seen as a function of a rational choice. However, biased arbitrators would only lose influence in tribunal deliberations if the arbitration community values neutrality. There are some arbitrations (such as in some domestic arbitrations under the rules of the American Arbitration Association) where the party-appointed arbitrators are 55 See below, notes 97-99and accompanying text. 56 Jan Paulsson "Ethics, Elitism, Eligibility," Journal of International Arbitration 14, no. 4 (1997): pp. 13-22, 13-14. 57 See Brekoulakis, "Systemic Bias." Brekoulakis concludes that, while there is little evidence that the individual biases of arbitrators have any broad reaching impacts, decision-making in ICA in general is driven by systemic biases common to the entire ICA system. Although Brekoulakis focuses on institutions rather than social groups, the systemic biases he identifies are generally consistent with the cultural norms identified in this chapter.
expected to be partisan and only the chair is to be neutral; such arrangements are considered anathema in ICA.
Like all social norms, neutrality is enforced by social sanctions meted out by other members of the community. A clear example was given by a senior arbitrator, who related two occasions where he publicly shamed co-arbitrators in investment arbitration tribunals for acting in a non-neutral manner. (He noted that such occurrences are rare, and are more common in investment than commercial arbitrations.) In sum, a cultural account of ICA governance will highlight many of the same factors as a purely economic analysis, but will also provide insights that cannot be expressed in economic models. Culture is not the only way to explain ICA's emergence as a form of global governance, or to describe the features of that governance, but, given the limited data currently available to ICA researchers, a cultural analysis has more explanatory power than any other single theoretical model. choice to focus on interview data is consistent with their attention to personalities and relationships, as opposed to outcomes. Substantively, Dezalay and Garth focused their investigation on the kinds of people who become successful arbitrators, rather than on the decisions made by arbitrators. This was due partly to their lack of personal experience with ICA, but largely to the fact that their study is heavily influenced by the theory of social fields advanced by the French sociologist Pierre Bourdieu (who was Dezalay's mentor).
I was chairing an important investor
Social fields theory explains the interactions of members of community in terms of competition for symbolic capital. 60 It was developed to explain the internal dynamics of a community, and is not as well suited to explaining the external products of those interactions, such as the outcomes reached in arbitrations. Accordingly, while social fields theory was appropriate for Dezalay and Garth's purposes, it has limited utility for describing ICA's function as global governance. A broader perspective on the norms prevailing in ICA is needed, one that sheds maximum light on the core function of international arbitrators: adjudication of disputes. This chapter therefore does not adopt Bourdieu's theory in toto, although it does employ some of his vocabulary, especially his notion of "symbolic capital" as defining the characteristics that members of a group find to be important.
b) Emergence of a Legal Culture Specific To International Commercial Arbitration
While disagreements persist as to the particular characteristics of a given state's legal culture, the concept of a culture shared by the legal professionals within a jurisdiction is uncontroversial. 61 However, it is altogether more tenuous to claim that a legal culture now exists in ICA, a field that is only a few decades old, and in which practitioners do not share a common nationality, language, or training.
There are at least two good reasons to object to the notion of an ICA culture. First, arbitrators are too heterogeneous to constitute a unified community, and second, arbitrators' actions are not reflexively conditioned by a common tradition. This section confronts these two objections and addresses the prospects for the generation of a common legal culture in a heterogeneous and young transnational community. 60 Defined as "recognized power"-the recognition that successful members of a community receive from the rest of the community. What, then, are the characteristics that ICA practitioners share-the commonalities that forge ICA as a community? ICA practitioners, especially arbitrators, tend to have elite educational (if no longer socioeconomic) credentials. They developed their careers in large, corporate, usually Anglo-American firms or major universities, and travel in both business and academic circles. They tend to share cosmopolitan, multinational backgrounds and speak multiple languages. They work repeatedly with each other and on disputes within a relatively narrow band of commercial subjects.
These commonalities will only increase as the field continues to grow; culture is a harmonizing (or at least homogenizing) force. Partly by self-selection, partly by internalization of community norms, and partly out of a desire for esteem from other members of the community, those seeking to break into the upper echelons of international arbitral practice will emulate the résumés, practices, and perspectives of the current elite, thus reinforcing existing values and standards. These trends are reinforced by the fact that "admission" into the ranks of sitting arbitrators is controlled largely by other arbitrators and senior arbitration counsel. Counsel select party-appointed arbitrators or negotiate with each other to agree on appointments, and party-appointed arbitrators or the directing bodies of arbitral institutions (themselves composed of experienced arbitrators) make a large number of appointments. 65 In all of these scenarios, personal experience with a potential appointee is an . 65 When I asked one interviewee, who has been closely involved with the governance of more than one arbitral institution, to comment on the fact that the people making appointments on behalf of institutions almost invariably are themselves active arbitrators, he replied: "Yes, but who better? You've got to know who you important factor, creating incentives for ambitious younger practitioners to model their careers on those of successful members of the previous generation.
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In addition, the notion that so varied a group might possess a common culture is consistent with the growing importance and autonomy of transnational legal practice and private governance regimes. 67 Commerce is always embedded in a mixture of public and private governance mechanisms. However, in international commerce, private governance mechanisms are relatively more important. 68 The globalization of commerce has boosted cross-border economic activity and its importance relative to domestic transacting; "as governance mechanisms become increasingly decoupled from state legal systems they are at the same time internationalized and privatized."
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It is only natural that internationalized legal regimes would lead to an internationalized legal practice. Modern commercial law practice has become sufficiently complex that specialization is necessary to attract clients, 70 and law firms increasingly market their international arbitration groups as specialist practices. 71 This trend has been abetted by the decoupling of legal practice from citizenship requirements, such as the elimination of educational and citizenship requirements as a bar to transborder mobility within the EU. a transaction governed by a third country's law, and the dispute is referred to arbitration in a fourth country. In such situations, practitioners effectively operate in a geographic limbo.
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When actors are placed outside existing systems of governance and interact repeatedly with each other, it is not surprising that regimes specific to the new field of interaction might develop. As Friedman argues, transnational law "is as much a product of its times and its social context as national or local law." 74 This process has been called "autoconstitutionalization"-the phenomenon of private governance regimes that operate outside the state developing their own sets of norms. 75 In other words, where economic globalization has given rise to the establishment of a transnational corpus of specialist legal practitioners who work primarily with each other and outside the governance of any one state, autonomous professional norms will coalesce-into a culture of ICA.
A second reason to doubt that ICA possesses a culture is that the field is too new for ICA practitioners' shared values and standard practices to have become reflexively conditioned by a common tradition. Culture shapes the identity of a community through repeated interactions "over the longue durée." 76 In other words, culture is a function not only of the existence of shared norms, but also of time passing, so that the norms become internalized-acted upon instinctively and not by conscious choice.
ICA in its modern incarnation has existed for scarcely three generations; it is still an emerging field. In the 1990s, Dezalay and Garth described two generations of arbitrators. The first, whom they called the "grand old men," were characterized by a charismatic form of authority. The second, whom Dezalay and Garth labeled "technocrats," were specialists in the law of international arbitration. 77 Schultz and Kovacs recently argued that a third generation of international arbitrators, characterized by their case management abilities, whom they dub the "managers," is now ascendant. 78 In addition, many of the practices and norms now It may therefore be argued that various social norms observable in the ICA community do not constitute a culture, and that therefore other interdisciplinary models of arbitrator behavior must have greater explanatory power. Regardless of its merits, this argument misses the point. The important question is not whether something that can properly be labeled "a culture" already exists, but whether social norms specific to the community are affecting arbitral decision-making. If they are, then regardless of any other relevant factors, understanding those norms is crucial to generating a complete understanding of whether and in what ways ICA constitutes a system of governance. The next section describes some of the social norms already prevailing in ICA and their consequences for the governance that ICA provides.
3) International Arbitration Culture and Global Governance
This section argues that a cultural analysis shows that ICA is evolving into a form of global governance-as opposed to an atomized form of governance derived from national ordersin part because the ICA community is normatively committed to governance at the global level. This commitment is can be understood in terms of a legal culture of international arbitration. That culture is composed of several norms that relate both to the institutional structure of the ICA system and to the values shared by members of the community. 80 This section describes two of these norms that have the clearest effects on governance. First, members of the ICA community share a dedication to internationalism, to an ideal of global justice. The internationalism norm drives the ICA community to pursue global governance for its own sake. Second, members of the community see ICA as existing to serve the needs of international commerce. Since arbitrators see the interests of international commerce as being served by internationally harmonized rules and processes, the ICA community is committed to global governance for the sake of international commercial interests.
a) Arbitrators' Normative Commitment to Global Governance for its Own Sake
"Internationalism" is defined here as a point of view that reflects a dedication to subordinating national perspectives and distinctions in favor of transnational or global ideals. 79 Hirsch, "International Law," p. 280.
In practical terms, arbitral internationalism manifests itself in a desire among arbitrators to establish an international space autonomous from national legal systems and traditions. Arbitral internationalism is related to the desire to detach arbitration from interference by national courts, but it is rooted less in an instinct toward autonomy than in economic, social, and intellectual globalization. Members of the ICA community tend to see global solutions as superior simply because they are global.
Arbitrators' internationalism can be seen in their dedication to "delocalizing" ICA and in their promotion of uniform international rules and practices. Arbitrators also embody internationalism in their persons; the value that members of the community place on international bona fides can be seen in the cosmopolitan backgrounds and attitudes valorized in the community.
i) Internationalism and Delocalization
Arbitrators tend to share the goal of creating a coherent, unified global dispute resolution forum that is more than a hodgepodge of national laws, practices, and cultures. 81 ICA practitioners and national courts and legislatures now agree that international commerce requires "harmonized solutions . . . acceptable for parties from around the world." 82 The purpose of ICA is therefore to "provide a universal procedure for the settlement of international disputes detached, to the extent possible, from the particularities of national law." 83 Lew argues that "international arbitration is, and should be recognized to be, an autonomous process for the determination of all types of international business disputes. . . . It has its own space independent of all national jurisdictions."
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If ICA is to be an autonomous forum existing on a global plane, it must be supported by the national systems of enforcement that make arbitration possible-this is a reality of our ("Processing international commercial claims through national courts leads to a decentralized system that is Byzantine both in its structure and operation."). 82 The term delocalization was coined to refer to the notion that a dispute need not be governed by the substantive law of the seat of the arbitration. Kaufmann-Kohler has described this as "physical delocalization," which she points out "has already been achieved." Gabrielle Kaufmann-Kohler, 
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This theme-a recognition of the necessity of national court involvement but a yearning for truly delocalized arbitration-has run through the international arbitration literature for decades. 92 Lew refers to a-national arbitration as "the dream," 93 while Smit calls it "the epitome" 94 of international arbitration. The "utopian" and "mystical" cast of much of this literature shows that it is motivated by more than just the "economic interests that participants in international law have in proclaiming their own autonomy."
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Indeed, as Kennedy puts it, delocalization is "the whole point" of constructing an international arbitral order: "If an international commercial transaction can be legally constructed in a regime detached from local legal cultures, in a place without public policy, the risks from prejudiced national public policy, intercultural misunderstandings, national Lew argues that the debate goes back at least to the 1950s, when Frédéric Eisemann, then Secretary-General of the ICC International Court of Arbitration, lobbied for the establishment of denationalized international arbitration awards that would not be subject to annulment in any jurisdiction. Lew, "Dream," p. 179. 93 Lew, "Dream," p. 179. 94 Smit, "A-National," p. 629. 95 
ii) Internationalism and Transnational Commercial Law
For many arbitrators, the establishment of arbitration as autonomous from both national courts and national laws calls for the establishment of a purely international commercial law. This notion encompasses codified international law instruments like the UN Convention on Contracts for the International Sale of Goods (CISG) and the UNIDROIT Principles of International Commercial Contracts (UNIDROIT Principles). However, the desire for a substantive law that is both transnational and global is most manifest in autonomous freefloating "general principles of international law," also called lex mercatoria or "transnational commercial law."
Many arbitrators argue that the application of transnational commercial law is generally desired by parties engaged in international commerce. As one interviewee put it: "we see in arbitration as it develops that parties are having more confidence in the internationallyminded arbitrator than they do in the nationally-minded judge." To the extent that this is true, arbitral internationalism is a manifestation of respect for party autonomy and a desire to serve the interests of cross-border commerce.
But, to a large extent, it is not true. Businesses tend to be suspicious of general principles and rarely draft contracts that choose them as the governing law. They prize predictability, while general principles are incomplete and uncertain, and often suspected to be mere fig leaves for the arbitrator's own preferences. In the vast majority of arbitrations where the contract contains a choice of law provision-97.7 per cent, according to one study-the parties nominate the law of some state. parties, then the lex mercatoria would have remained merely an academic curiosity. 98 Arbitrators' continued interest in transnational commercial law is best explained by their preference for international rules over national ones, regardless of the parties' wishes. 99 Interviewees acknowledged that commercial parties are generally suspicious of transnational law, but were adamant that transnational law maintains an important role, especially where a state law governing the contract contains gaps or is alleged to be outdated or parochial. In such circumstances, many arbitrators will at least propose to the parties that the national rule ought to be replaced with an international one. For example, one interviewee said: "I look at the applicable law and I try to find support in some international rules. Where there is a gap in the applicable law, you look at these international rules to find the right solution."
To give a concrete example, several interviewees decried the inadequacy of state laws regarding interest rates. Most (but not all) states permit the granting of prejudgment interest on damages awarded. However, state laws often award interest at a rigid statutory rate that does not take into account the actual cost of money or variations in currencies. Interviewees were blunt about the inappropriateness of such rules for modern, globalized commerce. A Swiss arbitrator recalled a case governed by Swiss law in which damages were calculated in a foreign currency: "Does it make sense to apply the Swiss statutory interest of five percent a year to a currency . . . where the interest rate is 80 percent per year because the currency devalues so quickly that the interest rate is practically a hedge against devaluation? It has nothing to do with Swiss statutory law." One tribunal held bluntly that, "In international arbitration, arbitrators have the broadest powers to determine interest on the basis of the most appropriate rate, without resorting to any [choice of law] rule." 100 It appears, then, that parties' concern with transnational law is not its transnational character but its indeterminacy. Accordingly, most arbitrators today are reluctant to apply lex 98 This is another reason to discount economic self-interest as the primary determinant of arbitrator behavior. mercatoria or general principles of international law under those names. However, they do frequently promote codified international commercial law instruments. When asked about the circumstances in which he might apply lex mercatoria, a French interviewee said: "I think it does not exist, . . . and it's a good thing that it does not exist. The UNIDROIT Principles exist. They are written, they are predictable, so why not use them?" Tribunals even apply codified transnational law instruments such as the CISG and the UNIDROIT Principles in circumstances where national courts most likely would not apply them, such as before they went into effect 101 Even if the CISG is applicable in litigation, courts are unlikely to determine sua sponte that it applies; one of the parties must argue for the CISG's application. In arbitration, on the other hand, some tribunals determine on their own initiative whether the CISG or one of the other international contract law instruments applies. arbitrators are more accustomed and more favorably inclined to the application of international standards than are national judges." 106 Indeed, the development of a transnational commercial law is an explicit project for some arbitrators. Arbitrators frequently refer to general principles or lex mercatoria where the parties have expressed no intention to apply them, or even where the parties have expressly chosen to be governed by national laws. 107 As one tribunal noted, general principles: "apply uniformly and are independent of the peculiarities of different national laws." 108 But even where tribunals have not deliberately attempted to develop autonomous transnational commercial law, transnational legal rules may nevertheless be generated as a by-product of the heterogeneity of the ICA community and the internationalist ethos shared by many arbitrators: Arbitral internationalism can be seen most clearly in the evolution and status of what is most often called "international arbitral practice"-the standard practices of ICA practitioners reconceived as legal norms. The particularities of those standard practices are beyond the scope of this discussion; what is striking is the extent to which ICA practitioners have developed a set of procedures that are global in character and not derived from any one national approach. They are often described as a hybrid of common law and civil law approaches, but many practices are specific to arbitration, such as the use of "Redfern Schedules" for document discovery. 109 Redfern Schedules (named after Alan Redfern, an independent arbitrator who helped establish Freshfields' international arbitration practice group) are documents that set out, in a table format, such matters as Interviewees were unanimous in their denunciation of parties that want to have their arbitration governed by national procedural rules. Several told anecdotes of cases where they tried, with greater or lesser success, to convince the parties to adopt international procedural standards, which they equated with modernity and global acceptability. One interviewee made this broad declaration: The phenomenon of globalization does not reside only in institutions. 117 It is increasingly a mental and cultural phenomenon, a "zeitgeist." 118 As Arthurs argues, even if institutions like the WTO were to dissolve and transnational trade and immigrant flows were to disappear, "We would still be deeply implicated in a global system driven not only by trade and economics, but also by transnational social, cultural, intellectual and ideological forces . . . a globalization of the mind." 119 ICA practitioners tend to share a perspective increasingly detached from the national legal systems and traditions in which they were trained, a preference for transnational sources of law over national ones, and a sensitivity to the issues that arise when dealing across multiple cultures and legal traditions. As one interviewee, a Swiss arbitrator who has practiced in three different countries, put it: For this reason, nearly all successful international arbitration practitioners-whether arbitrators or counsel-share a kind of global cosmopolitanism that marks modern elites in a number of sectors. Rogers lists the following characteristics shared by leading arbitrators: "linguistic ability . . . multi-national educations . . . and multi-faceted, multi-cultural legal training." 120 Such attributes reinforce arbitrators' image of neutrality and legitimize them to their international clientele. As Garth puts it, potential arbitrators: "must demonstrate . . . an attitude that might be termed 'cosmopolitan.' . . . The 'legal nationalist' has a very difficult time making it into the international arbitration world." 121 Cremades, a prominent Spanish arbitrator, argues that professionalism in arbitration is largely defined by the arbitrator's ability to avoid legal nativism and think internationally.
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Just as parties are likely to seek out arbitrators with cosmopolitan backgrounds, lawyers with cosmopolitan backgrounds are more likely to be interested in practicing international arbitration law. One arbitrator, now based in a major business capital, described leaving her home country (where she not only grew up but also studied and practiced) in part to "get away from its parochial mentality" and "to find an international aspect to the practice of law." As Dezalay and Garth note, many of the key solicitors who developed international arbitration in England "were . . . drawn to ICC-style arbitration because of their own cosmopolitan, hybrid backgrounds-for example, they were born or educated abroad, including especially German immigrants; or they had foreign, typically French, spouses."
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Such self-selection is self-reinforcing. Young cosmopolitan lawyers are likely to join a field populated by lawyers with similar characteristics, thus strengthening the effects of cultural norms.
These observations were supported by the interviewees' backgrounds. While the arbitrators interviewed do not constitute a representative sample of all arbitrators, or even of highly active arbitrators, their example is illustrative of trends in ICA. All twenty interviewees speak English fluently and work regularly in English; ten speak at least three languages and eleven 120 Rogers, "Vocation," p. 958-9. Kluwer 1999), p. 165 ("The truly international arbitrator is one whose . . . professionalism leads his decision to be independent from the "bag and baggage" of the system or national systems from which he originates."). 123 Dezalay and Garth, Dealing in Virtue, p. 136. are sufficiently proficient in at least two languages to conduct arbitrations entirely in them.
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Of the eight interviewees who are native English speakers, five are sufficiently proficient in another language to converse in it and to read legal documents in it. Ten of the interviewees studied law in at least two countries and eight have formal training in both common law and civil law systems. Eight practiced or taught at universities in at least two different countries.
The interviewees who speak more than one language or were trained in more than one legal system invariably pointed to their multinational backgrounds as a reason for their effectiveness as arbitrators and their success in garnering appointments. A London-based arbitrator who speaks English, French, and Russian, and was trained in both civil law and common law, said that these are significant assets: The theme of cross-cultural sensitivity was raised by every interviewee. For example, interviewees said that they might alter the way they manage an arbitration depending on the nationality of the parties and their counsel. When asked whether it is appropriate to encourage the parties to settle, a Swiss arbitrator said that the appropriate course of action depends in part on the parties' backgrounds: CVs, but proficiency in one does not permit even basic understanding of the other, so they are counted separately for present purposes.
they will find it very natural, but if I have English and Australian counsel they will think it's totally outrageous.
Several interviewees articulated their role as including helping parties from different traditions and counsel from different legal systems to understand each other. Said one interviewee: "It's part of my job . . . not necessarily to make the parties converse, because often they are no longer able to do that, but certainly to make sure that they have a conduit." Several interviewees gave examples of situations in which they acted as "cultural translators" (in the words of one interviewee), either between the parties or between one party and the other members of the tribunal.
All of these characteristics-cultural sensitivity, training in multiple systems, facility with multiple languages-constitute forms of symbolic capital in the ICA community. Symbolic capital constitutes the recognition, institutionalized or not, that successful members of a community receive from the rest of the group. 125 The forms of symbolic capital which members of the field try to accumulate are closely related to shared cultural norms. Leaders in the field have become leaders because of their stores of symbolic capital, while those seeking entrance to the field must conform to accepted norms and practices, thus reinforcing prevailing orthodoxies. In ICA, such global cosmopolitan bona fides are important sources of symbolic capital. Their prevalence among members of the community is evidence of ICA's normative commitment to internationalism for its own sake.
b) Arbitrators' Commitment to Global Governance Because it Serves the Needs of Business
Arbitrators are private contractors. They provide a service (resolution of disputes) and are compensated for that service by their clients (the disputing parties). As Gélinas puts it: "International arbitration exists to serve the needs of international business." 126 Lord Mustill takes the argument a step further: "Commercial arbitration exists for one purpose only: to serve the commercial man. If it fails in this, it is unworthy of serious study." 127 The same principle applies to individual arbitrators: "The idea that . . . the arbitrator is bound to respect the parties' will in exercising his or her role and, more generally, in discharging his or her 125 Bourdieu and Wacquant, "Epilogue," p. 72. ICA is characterized by two social norms that relate to the service of business: an ideal of client service and an orientation toward the interests of the international commercial system. At its heart, arbitration is a service industry. As one interviewee put it: "I do think of myself as somebody who is providing paid service to the parties. When I'm sitting as an arbitrator, the parties are entitled to the service they are paying you for." The relationship between arbitrators and disputing parties (and their counsel) is one characterized by collegiality, informality, and an identification by the arbitrators with the mutual interests of the parties before them.
129 Arbitrators work to ensure that the parties see the arbitration process as serving their needs: "Unlike judges, arbitrators must inevitably treat the parties and their lawyers as having something of the aura of a clientele, whose goodwill, understanding and respect for the tribunal's authority must be cultivated and preserved."
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The clearest way in which arbitrators act as service providers is by actively managing disputes so as to serve the interests of the parties, especially with respect to minimizing costs and delays. A survey conducted by Schultz and Kovacs indicated that the current generation of arbitration counsel particularly prizes "case management abilities" when selecting arbitrators. 131 My interviews support this survey data. Interviewees were unanimous in their belief that arbitrators should actively manage the proceedings so as to serve the collective interests of the parties. They rejected the notion that an arbitrator should act purely as an umpire in the manner of a common law judge. 113-122, 114. 129 But see Michaels, "Roles," p. 62 (arguing that "Contemporary arbitration procedures are frequently so adversary in nature that the common interests of the parties, which could define a service, are difficult to identify."). 130 Kerr, "Concord," p. 124. organized, having a system."
132 Such abilities are particularly important for sole and presiding arbitrators.
In particular, interviewees emphasized the importance of tailoring the procedure of each arbitration to the needs of the parties and the particularities of the case, which usually involves acceding to the parties' agreement on matters of procedure unless the agreed processes are manifestly inappropriate. 133 Interviewees invariably stated that their practice is to hold a procedural conference as early in the proceedings as possible, not only to determine how the arbitration will go forward, but also to establish a good working relationship. They noted that it is helpful to have not just counsel but also party representatives at this meeting: 
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The emphasis currently placed on case management can be traced in part to a backlash to the arguably more legalistic style of arbitration employed by the technocratic "second generation" of arbitrators identified by Dezalay and Garth. 135 Commercial parties (and many arbitration lawyers) frequently complain that arbitration has become too technical and rulebound, too slow and expensive-in short, too much like litigation. 136 The modern-day 132 This interviewee proudly pointed out the low, wheeled cabinets that cluttered his office and the color-coded filing system he had developed for his own use: "I have a nifty system for these kinds of things. A lot of others have probably similar systems." 133 One interviewee pointed out that most disagreements on procedure between the tribunal and the parties should be resolved in the parties' favor: "After all . . . in case management, you are guiding the parties in a direction in which they are not unhappy to go. In arbitration essentially, you start off with what the parties agreed to as the procedure and you build on that. You don't normally tear up what they've written. . . . If the practitioners are experienced, they will tell you why it was agreed in this way, and you will pipe down, settle down and say, 'That's fine. If that's what you want, that's what you'll get.'" 134 Another interviewee gave an example of the benefit of bringing party representatives to the procedural conference. When counsel ask for an extension due to a schedule conflict, "the arbitrators peer over at the party on the other side, the in-house lawyer, and say, "Is that the schedule you want or do you want this over sooner?" Often, you get a different response." 135 See above, notes 131-132 and accompanying text. Arbitrators' dedication to their "clientele" goes beyond such matters as deferring to the parties' agreement in matters of procedure or taking steps to minimize costs and delays. The entire field is oriented toward the interests and perspectives of businesses engaged in crossborder commerce. ICA practitioners tend to see arbitration as part of the international commercial system, rather than sitting separate from it, as national courts do.
In a much-quoted passage, Justice White of the US Supreme Court wrote that arbitrators should not be held to standards of "judicial decorum" because arbitrators' effectiveness depends on them being "men of affairs, not apart from the marketplace." 137 As Lew puts it, arbitration has "survived the test of time . . . because it has served the users well. It has met the needs of those business entities which have considered national courts to be unsuited to their needs." 138 Many arbitrators believe passionately in the essential role of arbitration within international commerce and, in particular, in arbitration's superiority over litigation for the resolution of international commercial disputes. Arguments for arbitration's indispensability often take the form of lists of the general deficiencies of litigation in national courts, such as its purported slowness and expense in comparison with arbitration. However, arbitrators are most likely to cite the "inability" of litigation to respond to the "specific needs" of international commerce. 139 Arbitral awards often highlight various ways in which national laws are inadequate to the task of regulating modern international commerce. For example, in ICC Case No. 9427 of 1998, the dispute concerned an on-demand guarantee. The governing law, that of a Baltic state, had no provisions dealing specifically with on-demand guarantees. Instead of applying broader contract law principles, as a national court would have done, the tribunal applied "such legal principles relating to on-demand guarantees which are generally applied in international banking practice." 140 Thus, faced with an apparent gap in the applicable national law, the tribunal applied general principles specific to the particular industry, notwithstanding that neither party had asked the tribunal to do so. It did not, as a national court would likely have done, reason by analogy to other provisions of the governing law.
Aside from the perceived inadequacies of national laws, in pursuing global governance the ICA community is also responding to commercial parties' interest in predictable, nondiscretionary rules. 141 With respect to cross-border commerce, certainty and predictability can best be accomplished by a unification or harmonization of the law; otherwise, when disputes arise, parties may face an unpredictable choice of law process, and be surprised to find themselves subject to unfamiliar foreign laws. 142 Since the movement to unify national commercial laws has achieved at best partial success, harmonization of commercial law on a global scale may be best achieved by the organic development of global commercial law outside of state law-making processes. It is this intuition that has driven the development of non-state codifications like the UNIDROIT Principles. 
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To some extent, such denigration of judges' expertise may motivated by arbitrators' interest in promoting ICA over national court litigation. After all, in many jurisdictions, complex commercial cases are heard only by judges sitting on a "commercial court" or named to a "commercial list," who presumably have significant relevant experience. However, as noted above, reactions that begin as economic self-interest (or continue to coincide with selfinterest) often become internalized as social norms. Almost universally, commentators on ICA-including but not limited to my interviewees-aver that a commercial mentality exists 143 A similar point was made by a Canadian interviewee, who observed that facility with numbers is an important but underrated skill. 144 This claim-that national court judges often make for poor arbitrators-was made by many interviewees, all without any prompting. One said, "The fact that someone has been a very distinguished judge, by no means qualifies that person as a good international arbitrator. I've seen this many times." In general, the retired judges who have had the most success in gaining appointments are those with significant experience as counsel in international arbitrations prior to their elevation to the bench. (Lord Mustill might be the paradigmatic example.) alongside a legal mentality in the minds of arbitrators. One interviewee said simply: "I like to think my approach would be fact-based and commercial in nature. In other words, if at all possible, to focus on the basic business aspects of the case." Hermann declares more broadly: "It is fundamental to arbitration that it should solve disputes according to commercial practice and common sense, arriving at a result considered fair in a particular business community." 145 Collins contrasts what he sees as the "commercial reasoning" employed by arbitrators with the "private law reasoning" employed by courts: 
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This mind-set is exemplified by an interviewee who declared that there are really only two rules of contractual interpretation: "Common sense is one. Commercial sense is the other."
The primary practical manifestation of this purported commercial mentality is the primacy given in arbitral awards to arguments based on trade usages and commercial reasonableness. As Schmitthoff notes: "The interaction between international commercial usage and international arbitration is very close." 147 Arbitrators thus oblige what they see as the preference of businesses to be judged according to the standards of their industries, and not according to a priori rules of general contract law imposed upon them by the legal system.
In an apparent exception to their usual deference to party autonomy, arbitral tribunals sometimes apply trade usages when the parties have not raised them, and may find that a trade usage governs even absent evidence that the parties were aware of it. (Under CISG art 9(2), if it can be shown that a relevant usage is "objectively known," then a "lack of due care" is imputed to a party that claims ignorance of the usage.) With respect to general principles, the online CENTRAL compilation of lex mercatoria rules, Principle I.2.2, adopts a similar position:
http://www.trans-lex.org/output.php?docid ICC Case No. 7661 of 1995, the tribunal reasoned that it was "unlikely that a seller would accept a lower price to account for an event, known or unknown, that may never happen." Consequently, the tribunal found that the contract did not include a guarantee against certain unforeseen financial contingencies. 149 In ICC Case No. 9443 of 1998, the tribunal considered a contractual obligation that, on its plain language, was perpetually renewable unless both parties expressly repudiated it. The tribunal interpreted the term differently, on the ground that "such an obligation is irreconcilable with general principles of international commerce. It is unimaginable that two corporations will be obliged to cooperate eternally without one or the other being able to put a stop to the cooperation."
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There are even cases where arbitral tribunals disregarded express contractual or statutory terms in light of trade usages. Such instances are explicable on the basis that the norm in favor of trade usages is consistent with party autonomy; tribunals appear to assume that, regardless of their express agreement, parties also intend to be bound by applicable usages. For example, ICC Case No. 3820 of 1981 involved a sale of food products in installments. Payment was to be by documentary credit, which provided that the seller could draw down the credit, "provided goods have been received by opener." The buyer refused to take delivery of the goods, then argued that, under the governing law, this meant that it had not received the goods; therefore, the preconditions for payment had not been met. The Dutch sole arbitrator wrote that documentary credits must be interpreted: "not . . . in accordance with specific national laws . . . but in accordance with the practices that apply on this subject in international trade." He held that, contrary to its express terms, the letter of credit must be read to include situations where "the opener could have received the goods if he had wanted to." Institutional rules of arbitration and national arbitration laws reflect arbitrators' desire to ensure that applicable trade usages are enforced. In a 2000 survey of arbitral institutions, Drahozal found that thirty-two of the forty-four largest commercial arbitration institutions expressly require arbitrators to take trade usages into account, regardless of the applicable law. 152 As for national arbitration laws, prior to 1985, references to trade usages were rare, but since then, the situation has changed dramatically. 153 Most statutes enacted or amended after that date contain provisions requiring arbitrators to take trade usages into account. 154 These changes are part of a broader phenomenon in which states compete to attract arbitration business to their jurisdictions, largely by limiting the circumstances in which state courts and state laws may intrude into the arbitration. 155 The trend toward greater emphasis on trade usages is likely to continue because businesses are served by processes that judge their behavior according to the standards specific to their industries.
The lex mercatoria is also partly a manifestation of arbitrators' preference for trade usages, and of their belief that the parties also prefer to be governed by trade usages. A common characterization of the lex mercatoria is as the set of trade usages specifically "adapted to the conditions of international commerce." 156 Tribunals have invoked this notion when they apply lex mercatoria without the express authorization (and sometimes over the objections) of the parties. For example, in ICC Case No. 8873 of 1997, the contract contained an express term that it was governed entirely by Spanish law to the exclusion of all other laws.
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Nevertheless, the tribunal found that it also had to consider lex mercatoria, which is not a "law," but rather applies to all international commercial disputes because it embodies international trade usages. 158 Indeed, proponents of lex mercatoria argue that the universalized, formalized language of lex mercatoria gives a patina of law to what are essentially trade usages, thus enhancing their legitimacy as a basis for arbitral decision making.
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4) Conclusion
It is not a teleological inevitability that ICA should come to constitute a form of global governance. It could amount to no more than what domestic commercial arbitration is in many jurisdictions: a more informal and flexible adjunct to court litigation. However, ICA is in fact evolving into a genuine system of global governance-one that (unlike national courts) is limited in the ambit of its subject-matter jurisdiction but (also unlike national courts) global in its reach. Despite the variety of laws that apply to international arbitrations and the variety of backgrounds possessed by international arbitrators, a common legal culture knits together the members of this distinct international community. This shared culture makes it possible for ICA to emerge as a kind of global governance and at the same time propels that emergence.
In domestic legal communities, culture provides a shared frame of reference on the applicable laws and rules and also fills the inevitable gaps in those laws and rules. The same is true in the transnational sphere. Arbitrators' normative commitment to an ideal of global justice guides them to seek internationally harmonized rules of both procedure and substance. The field's orientation toward serving the needs of international business shapes those rules. As would be expected based on the cultural analysis presented above, the governance provided by international arbitration emphasizes legal and cultural neutrality, 1996, where the respondent contested the applicability of lex mercatoria on the ground that it is not a complete system of law and can only serve to fill gaps in and help interpret the applicable national law. Nevertheless, in the absence of a choice of law by the parties, the tribunal decided to apply "the terms of the contract and trade usages." It also referred to "international arbitral precedent," which it characterized as: procedures, deference to party autonomy, and substantive rules founded in standards of commercial reasonableness.
